- s = CONTEMPORARY JOURNAL OF SOCIAL SCIENCE REVIEW

ML Vol.03 No.02 (2025

GISSR == o103 No.02 (2029

EVOLVING JURISPRUDENCE ON GENDER EQUALITY: A STUDY OF
INTERNATIONAL AND DOMESTIC LEGAL SYSTEMS

Sakina Anwer Advocate
LLB LILM
Tariq Hussain Advocate

LLBLLIM M. A URDU
Abstract
The evolution of jurisprudence on gender equality reflects a complex interplay between international
human rights frameworks and domestic legal systems, highlighting both progress and persistent challenges
(1). Over the past five decades, instruments such as the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW) have significantly influenced legal reforms worldwide,
providing normative standards for equality in political, economic, and social spheres (2). However, the
degree of incorporation and enforcement within domestic jurisdictions varies considerably, shaped by
cultural, political, and constitutional contexts (3).
This study examines the trajectory of gender equality jurisprudence, analyzing landmark international
cases from bodies such as the European Court of Human Rights and the Inter-American Court of Human
Rights, alongside key domestic rulings from diverse jurisdictions (4). It identifies patterns of convergence
where international norms have guided national reforms, as well as points of divergence where local
traditions and political considerations have slowed progress (3).
The research also explores how evolving judicial interpretations have expanded the scope of gender rights
beyond non-discrimination to include substantive equality, intersectionality, and affirmative measures (6).
Furthermore, it highlights the role of constitutional courts, feminist legal scholarship, and advocacy
networks in shaping progressive judicial reasoning (7).
Ultimately, the paper argues that while significant strides have been made in embedding gender equality
into legal systems, inconsistencies in enforcement and backlash against judicial activism pose ongoing
challenges (8). The study proposes a framework for harmonizing international and domestic jurisprudence
to advance a more cohesive and impactful global gender equality regime (9).
Historical Evolution of Gender Equality Jurisprudence in International Law
The historical evolution of gender equality jurisprudence in international law demonstrates a
gradual shift from rhetorical acknowledgment to the establishment of binding legal norms and
judicial enforcement mechanisms (10). Early milestones, such as the Universal Declaration of
Human Rights (1948), proclaimed equality without providing enforceable provisions specific to
gender, reflecting the political limitations of the post-war era (11). The International Covenant on
Civil and Political Rights (1966) and International Covenant on Economic, Social and Cultural
Rights (1966) advanced the principle further but still lacked precision in addressing structural
discrimination (12).
The adoption of the Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW, 1979) marked a decisive step, providing states with clear obligations to
eliminate gender-based discrimination in law and practice (13). The CEDAW Committee’s
General Recommendations have further expanded interpretive guidance, pushing states toward
adopting affirmative measures to achieve substantive equality (14). Similarly, the Beijing
Declaration and Platform for Action (1995) reinforced the necessity of integrating gender
perspectives across all spheres of governance, influencing legal reforms worldwide (15).
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Judicial decisions from international tribunals have played a pivotal role in shaping gender equality
jurisprudence. The European Court of Human Rights (ECHR) has recognized gender
discrimination as a violation of fundamental human rights, interpreting Article 14 of the European
Convention broadly to include socio-economic rights (16). The Inter-American Court of Human
Rights has similarly emphasized states’ positive obligations to address systemic inequality,
particularly in cases of gender-based violence and workplace discrimination (17).

Scholarly discourse has contributed significantly to this evolution, with feminist legal theorists
challenging the limitations of formal equality and advocating for a substantive equality framework
that accounts for historical and structural disadvantages (18). As one scholar notes, "the journey
from recognition to realization of gender equality in law reflects a deeper understanding of justice
Despite this progress, gaps remain in ensuring the translation of international norms into effective
domestic enforcement, particularly in jurisdictions where cultural, political, or institutional
resistance persists (20). The next sections analyze how domestic legal systems incorporate these
evolving norms and how jurisprudence reflects a convergence—and at times divergence—between
international ideals and national realities.

Comparative Analysis of Domestic Legal Systems: Incorporation and Enforcement of
Gender Equality Norms

The incorporation and enforcement of gender equality norms across domestic legal systems reveal
a spectrum of approaches influenced by constitutional frameworks, political contexts, and cultural
traditions (21). While some jurisdictions have embedded international human rights obligations
directly into their constitutions, others rely on legislative instruments or judicial interpretations to
align domestic law with global standards (22).

For instance, South Africa’s Constitution explicitly guarantees gender equality and mandates
affirmative action to remedy historical injustices, with the Constitutional Court consistently
reinforcing these provisions through landmark judgments (23). In contrast, jurisdictions such as
India rely heavily on judicial activism, where courts have expansively interpreted constitutional
guarantees of equality to address gender-based discrimination in diverse contexts ranging from
workplace rights to religious practices (24).

Civil law jurisdictions such as France and Germany have adopted legislative harmonization
strategies, ensuring compliance with European Union directives and the jurisprudence of the
European Court of Human Rights (25). These legal systems demonstrate a high level of
institutional coordination between international obligations and domestic enforcement
mechanisms, including specialized equality bodies and ombudsman institutions (26).

Conversely, in jurisdictions where socio-cultural norms conflict with global gender equality
standards, courts often face the challenge of balancing constitutional guarantees with prevailing
traditional practices (27). For example, some Middle Eastern legal systems have selectively
incorporated CEDAW provisions, subjecting them to reservations based on interpretations of
religious law (28). This selective incorporation has resulted in fragmented enforcement and
inconsistent jurisprudential outcomes (29).

The comparative analysis also highlights the role of transnational judicial dialogue, where courts
reference foreign judgments and international law to strengthen domestic reasoning on gender
equality (30). Such cross-referencing contributes to a gradual convergence of legal standards, even
among jurisdictions with divergent legal traditions. Yet, persistent disparities in enforcement,
resource allocation, and political will underscore the need for more cohesive frameworks that
integrate international norms into domestic legal orders effectively (31).
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Judicial Interpretation and Expansion of Gender Rights: From Formal Equality to Substantive
Justice

Judicial interpretation has been instrumental in transforming gender equality jurisprudence from a
narrow focus on formal equality—treating men and women alike—towards a more nuanced
understanding of substantive justice (32). Formal equality, while foundational, often failed to
account for structural and historical disadvantages faced by women and marginalized gender
groups (33). Courts around the world have increasingly recognized that true equality requires
addressing systemic barriers and implementing proactive measures to ensure fair outcomes (34).
Landmark cases from the European Court of Human Rights (ECHR) illustrate this shift. In cases
such as Konstantin Markin v. Russia (2012), the Court held that denying parental leave to a male
military officer constituted gender discrimination, thereby challenging traditional gender roles and
affirming the principle of substantive equality (35). Similarly, the Inter-American Court of Human
Rights, in Gonzalez et al. ("Cotton Field") v. Mexico (2009), emphasized state responsibility to
address structural discrimination that leads to gender-based violence, expanding the concept of
equality beyond legal formalism (36).

Domestic courts have mirrored this trend. The Indian Supreme Court, for instance, has invoked
constitutional morality to strike down discriminatory practices in cases such as Joseph Shine v.
Union of India (2018), which decriminalized adultery on grounds of gender equality and dignity
(37). South Africa’s Constitutional Court has also championed substantive equality by interpreting
socio-economic rights through a gender-sensitive lens, particularly in cases involving access to
housing and healthcare (38).

This evolving judicial reasoning underscores the role of courts as transformative agents rather than
passive interpreters of law (39). As one legal scholar observes, “courts are no longer content with
declaring abstract principles; they are actively shaping the lived experience of equality by
dismantling structural barriers” (40). However, the extent of judicial activism varies significantly
across jurisdictions, with some courts constrained by political pressures or rigid interpretative
traditions (41).

Despite these challenges, the global trajectory points towards a jurisprudence that recognizes
equality as a dynamic, context-sensitive principle requiring both negative obligations (non-
discrimination) and positive obligations (corrective and affirmative action) (42). This approach
has profound implications for future gender rights litigation and the harmonization of international
and domestic legal standards (43).

Challenges and Backlash: Cultural, Political, and Institutional Barriers to Gender Equality
Jurisprudence

Despite significant progress, the pursuit of gender equality through legal systems encounters
cultural, political, and institutional obstacles that hinder the effective implementation of
jurisprudence (44). These challenges manifest in diverse forms, including socio-cultural resistance
to progressive interpretations, political reluctance to enforce international obligations, and
institutional inertia within domestic legal frameworks (45).

Cultural resistance often arises in societies where traditional norms and religious interpretations
influence legislative and judicial decision-making (46). For instance, in certain jurisdictions,
family law remains governed by customary or religious provisions that restrict women’s rights in
matters of inheritance, marriage, or custody, thereby limiting the impact of constitutional
guarantees (47). As one scholar notes, “the law often mirrors prevailing social values, and when
those values are patriarchal, legal reform faces formidable opposition” (48).
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Political backlash also plays a critical role in shaping the trajectory of gender equality
jurisprudence (49). Governments facing populist pressures may dilute or selectively implement
international commitments such as CEDAW, citing sovereignty or cultural relativism as
justifications (50). This political maneuvering often leads to fragmented enforcement and
undermines judicial efforts to expand gender rights protections (51).

Institutional barriers, including inadequate judicial training, lack of gender-sensitive legal
frameworks, and resource constraints, further exacerbate the gap between progressive
jurisprudence and practical enforcement (52). Courts in developing jurisdictions may lack the
capacity to adjudicate complex gender equality claims effectively, while legal aid systems often
fail to provide meaningful access to justice for marginalized groups (53).

Moreover, backlash can occur even in jurisdictions with progressive legal traditions, where
societal polarization over gender issues fuels litigation fatigue and legislative pushbacks (54). The
result is a fluctuating legal landscape where advances in jurisprudence risk being undermined by
socio-political dynamics and structural inertia (55).

Towards Harmonization: Bridging International and Domestic Gender Equality Norms
Harmonizing international and domestic legal standards on gender equality represents both a
challenge and an opportunity for jurisprudential advancement (56). While international
instruments such as CEDAW and the Beijing Platform for Action provide normative frameworks,
their effectiveness ultimately depends on domestic incorporation and enforcement (57).

Some jurisdictions have adopted monist approaches, integrating international law directly into
domestic legal systems, thereby ensuring that courts can apply global norms without additional
legislative action (58). Others follow dualist frameworks, requiring specific enabling legislation,
which can delay or dilute the intended protections (59). Comparative studies reveal that
jurisdictions adopting hybrid approaches—where international norms guide constitutional
interpretation—often achieve the most substantive outcomes (60).

Judicial dialogue plays a critical role in promoting harmonization. Courts frequently cite
international jurisprudence to justify progressive interpretations, thereby reinforcing the
legitimacy of gender equality as a binding legal principle (61). For instance, the Supreme Court of
Canada has invoked the Convention on the Rights of the Child and CEDAW to interpret domestic
laws through a gender-sensitive lens, even in the absence of explicit legislative incorporation (62).
Institutional reforms are equally essential. Establishing gender-sensitive legal frameworks,
enhancing judicial training, and integrating monitoring mechanisms ensure that harmonization
efforts translate into tangible protections (63). Moreover, civil society engagement, particularly
through strategic litigation and advocacy, has proven instrumental in pressuring states to align
domestic practices with international standards (64).

As one prominent scholar argues, “harmonization is not a mechanical process of legal
transposition; it is a dynamic dialogue between legal systems, judicial philosophies, and societal
values” (65). Achieving such integration requires sustained political will, judicial courage, and
cross-border cooperation to ensure that gender equality jurisprudence becomes a universally
applied norm rather than a fragmented ideal (66).
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